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THE FILED TARIFF DOCTRINE:
CASUALTY OR SURVIVOR OF DEREGULATION?
Rene Sacasas 1
Three industries - transportation, communications and energy - are essential to
economic growth and industrial development. Absent a healthy profile in each
of these industries, a nation cannot prosper. Owing to their powerful influence
over economic growth, these industries have been viewed as too important to
the nation's well-being to be abandoned to individual economic interests. Ac-
cordingly we have regulated them. During the last decade, a tension developed
between two public policy positions: the newly emerged desire for the economic
deregulation of the transportation industry and the well-established controls
against the excesses of the free marketplace, as represented by the filed tariff
doctrine. This article reflects upon that tension and examines the legislative,
administrative and judicial efforts to reconcile these principles.
MEDICAL MALPRACTICE ACTIONS BASED
ON LACK OF INFORMED CONSENT IN
"FULL-DISCLOSURE" JURISDICTIONS:
THE ENIGMATIC AFFIRMATIVE DEFENSE
David E. Seidelson 39
Those jurisdictions that require the physician to disclose to the patient all ma-
terial risks incident to proposed therapy as a condition precedent to securing
the patient's informed consent to that therapy simultaneously afford the physi-
cian the affirmative defense that disclosure of the risk that eventuated would
have had an adverse effect on the patient's physical or emotional well-being
and, therefore, nondisclosure of that risk was consistent with the professional
standard of disclosure. It is not entirely clear if that enigmatic defense is the
result of a judicial failure to recognize the inconsistency between requiring full-
disclosure and allowing that defense, unthinking judicial habit, a tacit litiga-
tion compromise, or judicial rapture with the concept of "caring custody."
Whatever the reason for judicial retention of that affirmative defense, the pa-
tient's right of self-determination will not be protected adequately until the
defense is repudiated.
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